2g                             THIRD     PARTY     INSURANCE

8.   The   plaintiff,   at   the   time   of   the   accident,   was   a
trespasser,

9.   Contracting out.

10.   Limitation.

11.   Accord and satisfaction,

1.   Contributory Negligence*

This is no longer a complete defence to a charge of negligence
because of the Law Reform (Contributory Negligence) Act, 1945,
which provides for the apportionment of blame as between
plaintiff and defendant where both parties were negligent.

Where contributory negligence is concerned, both the parties
have been negligent. Until the passing of the Law Reform
(Contributory Negligence) Act, 1945 (see p. 54), a successful
defence of contributory negligence resulted in the defendant
escaping liability altogether. This statute has materially changed
the law on this subject so that where a person suffers damage as
the result partly of his own fault and partly of the fault of any
other person or persons, blame is apportioned and the damages
recoverable are reduced to such an extent as the Court thinks
just, according to the claimant's share in the responsibility for
the damage.

If a person suddenly steps off the pavement, in order to'
cross the road in sight of an oncoming vehicle, the brakes
of which fail to draw it up in time to prevent an accident
owing to the proximity of the vehicle (having regard to its
speed), then the defence could well be raised. In such circum-
stances, while the driver may have been negligent in not being
able to stop, the plaintiff has also been negligent in such a way
that, but for his additional negligence, the accident would have
been avoided. This is a case for the apportionment of blame,
but in Eames v. Capps (1948), 92 SJ. 314, the pedestrian was
held to be solely to blame (see p. 187).

2.   Volenti Non Fit Injuria

Volenti non fit injuria (no injury is done to a consenting
party) is not a common defence, and, when raised, it is often
unsuccessful. It has to be established that there was (a) know-
ledge of the risk, and (b) consent to accept the risk, This defence

* Since blame is now apportioned by virtue of the Law Reform (Con-
tributory Negligence) Act, 1945, it is sometimes said that contributory negli-
gence is no longer a defence at all to a charge of negligence, but can merely
be pleaded in mitigation of damages. There can be cases, however, where
the other side is wholly to blame.